We view the provisions of section 109 (a) (1)
as manifesting an  intent by Congress  to require
a balancing  process  in arriving at  an appropriate
penalty to be assessed in any given case.    Application
of the criteria of  section 109(a)(l) requires
weighing    the  importance of  imposing pecuniary
penalties,   as  a measure of  deterring insufficient concern
for the health and safety of miners,  against other
deterrents  specified in the act,   such as closure orders.
The amount  of a monetary penalty imposed should be
sufficiently high  to deter any laxity of vigilance
on the part  of an operator  to keep his mine in com-
pliance with  the Act.     In our view,  however,   the imposition
of a penalty which would cripple an operator's  ability
to  continue his production of coal without a  counter-
balancing benefit  to  the safety of miners would not
be appropriate.

We do not view the civil penalty assessment procedure
as a tool to   force  closure of mines; we look upon it  as
an auxiliary  tool  to bring about compliance.

We believe Congress intended a balanced consideration
of all statutory  factors,   including the size -of mine and
the ability  to  remain in business,   to permit assessments
which would be equitable and just in all situations but
which would  not have the effect of drastically curtailing
coal production or employment of miners  to the ultimate
detriment of  the public interest.

Where    numerous violations are found and cited during a
tour of inspection,   the aggregate amount of the proposed
assessments,   even  though each separate violation may be
assessed at  a nominal value, may be an amount beyond
the operator's  ability  to pay,   and thus,  for no other
reason than  this,   may be unreasonable.     In such cases
it  is  incumbent upon an Examiner and this Board to look at
the  total amount  and impact of the monetary penalty in
arriving at  a fair assessment.

The  former Board  followed  its Lawson Coal reasoning with respect
to   the question of the effect of civil penalties on small operators  in
two   subsequent decisions,   Newsome Brothers,' The*.,   1 IBMA 190  (1972),
and  Hall Coal Company,   1  IBMA 175   (1972).     I have applied  this  rationale
on  several occasions  in deciding cases  under the 1977 Mine Act,   and these
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